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In the coming month, the Senate will hold a mark-up on the
Employment Non-Discrimination Act (ENDA), ! which would
make it illegal to fire an employee or punish them
professionally simply because they are gay or transgender.
This memo seeks to answer questions often asked about the

legislation.

Will this bill change the workplace as we
know it?

No, because the bill is based on traditional American values
that have long governed the workplace. The bill creates a
level playing field and ensures that all people are judged on
their workplace performance and behavior—not on the basis
of personal characteristics like sexual orientation or gender
identity. It will allow gay and transgender Americans to
participate in the traditional workplace, abiding by the same

rules that apply to all other employees.

Does this bill mean that employers will be
forced to hire someone who is gay or
transgender?

No. The bill guarantees that employment decisions are based
on what they should be: merit. Employers can hire the person
who will do the job best—whether or not that person is gay

or transgender.

Does the bill create a quota program for
hiring gay or transgender people?

No. The bill is careful not to create, or imply, any rights for
gay, lesbian, and transgender employees that every other
employee doesn’t already have. The language of the bill
explicitly states, “Nothing in this Act shall be construed or

interpreted to require or permit—(1) any covered entity to
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grant preferential treatment to any individual or to any
group” or “(2) the adoption or implementation by a covered
entity of a quota on the basis of actual or perceived sexual

orientation or gender identity." 2

How will this affect small family-owned
businesses?

Small businesses are completely exempt from the bill’s
requirements. If passed, the law would not apply to

businesses with fewer than 15 employees.

Will the bill force churches and Sunday
schools to hire gay or transgender people?

No. The bill contains an extremely broad religious
exemption. 3 It simply does not apply to a wide range of
religious organizations. Among the organizations completely
exempt from the requirements of the bill are: churches,
synagogues, and other places of worship; # religious schools,
colleges, seminaries, and universities; > and other religious
corporations, associations, and societies, including religious
hospitals, religious social services agencies, gyms and
community centers run by religious groups or with religious
missions, religious retirement homes, and religious
newspapers and publishers, as long as their “purpose and

character are primarily religious." ©

The language defining a religious organization in ENDA
mirrors the strong and tested provision found in Title VII of
the Civil Rights Act of 1964 —giving those organizations
certainty and decades of precedent to know whether they fall
in or out of the law’s requirements. Moreover, the exemption
in ENDA is actually broader than the one in Title VII, because
the law simply does not apply to those organizations at all.
Under Title VII, religious organizations may decide to hire
only those who share their faith, but they may not
discriminate on the basis of race, color, sex, and national
origin. If ENDA passes, a religious organization will still be

able to choose to hire only those who share their faith and



they will not have to extend employment opportunities to

gay or transgender individuals if they so choose.

This religious exemption language has garnered broad
support across party and denominational lines in the past.
Last time ENDA received a vote in the House of
Representatives, 402 Members voted for the language of this
exemption, including Minority Leader John Boehner (R-OH),
now Minority Whip Eric Cantor (R-VA), and 175 other
Republican Members. 7 And three major religious
organizations who took no position on ENDA itself—the U.S.
Conference of Catholic Bishops, the Union of Orthodox Jewish
Congregations of America, and the General Conference of
Seventh Day Adventists—issued a joint statement supporting
the religious exemption that remains in the current version
of the bill. 8 While all of these organizations may not be
neutral on the bill this time around, it is incontrovertible that
they were consulted and satisfied at the time the language

was drafted.

How would this affect organizations like the
Boy or Girl Scouts?

There are two provisions in the bill that make certain it will
not apply to the Boy and Girl Scouts, including for positions
like troop leaders. First, the bill’s requirements only apply to
paid employees—there is an explicit exemption in the bill for
unpaid volunteers. 9 Secondly, the bill does not apply at all to
any organization which is considered a “private membership
club.” This language is modeled after a parallel exemption in
the Civil Rights Act, and it means that even paid employees of
an organization like the Boy or Girl Scouts would not be
covered by the bill. 10

How wiill this bill affect the business
community, which is already struggling in
the current economy?

The business community is well ahead of the rest of the
country on this issue. As of April 2013, 88% of Fortune 500

companies have implemented policies prohibiting



discrimination against gay and lesbian employees in their
workplaces, and 57% also protect transgender

employees. 1! And leaders in the business community see
these policies as a key component of their financial success.
John Hassell of Hewlett - Packard Co. explained his company’s
non-discrimination policies this way: “One word:
competitiveness. It’s not just a nice-to-do thing. It’s a

requirement to be successful in the private sector." 12

Notably, the Chamber of Commerce has taken no position on
the bill. The Chamber had voiced concerns about certain
provisions in prior versions of the bill, but the drafters have
now incorporated language addressing those concerns. In
addition to the new provisions that were added because of
negotiations with the Chamber, the language of the bill also
contains explicit exemptions for small businesses and private

membership clubs.

What does it mean to transition to a new
gender?

A transitioning person is one who has committed to living
as the other gender, by taking on the dress, grooming, and
other characteristics of that gender, and sometimes also
through surgery or other medical treatment. If someone
makes the decision to transition to the other gender after
they are hired, they must notify their employer of the

transition in order to be protected by the bill.

What will this bill mean for bathrooms in the
workplace?

Men would use the men’s room and women would use the
women’s room. Transgender people would either use the
facility that is intended for their new gender, or a single-user
facility, if available. The choice would be up to the employee.
The bill is explicit that employers would not be required to
construct new or additional facilities, only to allow their
workers access to appropriate facilities that match their

gender. 13

How will this affect employer dress codes?



Employers may still require workers to abide by gender-
specific dress codes, to

be sure that all employees dress in an office-appropriate
manner, as long as they allow transgender employees to
follow the dress code that applies to their

new gender. 14

Will this bill create a flood of unnecessary
lawsuits?

No. The bill is careful not to create or imply any rights for gay,
lesbian, or transgender employees that other employees
don’t already have. The language of the bill explicitly
prohibits quotas or preferential treatment for gay, lesbian,
and transgender employees, and it also bans the use of forced
affirmative action policies as punishment for violation. 15> It
explicitly states that it does not authorize lawsuits based on
neutral policies that have an unintentional negative impact
on gay, lesbian, or transgender employees (“disparate
impact” suits), 1© and it does not allow employees to sue for

something that happened before the bill was passed. 17

If my religion teaches that homosexuality is
wrong, why should | support this bill?

The bill is consistent with core religious and American values.
It furthers traditional religious values like the Golden Rule,
because in the workplace, as in other settings, we should
treat others as we’d like to be treated. It also protects the
human dignity of all people, ensures that all employees are
evaluated based on their workplace performance, and

provides a broad exemption for religious employers.

Isn’t this a threat to the speech and religion
rights of people who don’t approve of
same-sex relationships?

No. Religious employers are completely exempted from the
requirements of the bill, and other employers or employees
who have religious objections to homosexuality are not
forced to change their views or beliefs. The bill merely

requires that people put their disagreements aside during



business hours and exhibit professionalism to their

colleagues in the workplace. And that’s business as usual.

Do any religious organizations support this

bill?

Yes. The Episcopal Church, the Presbyterian Church, the
United Church of Christ, the United Synagogue of
Conservative Judaism, and the Union for Reform Judaism are

among the many religious organizations that support the bill.

In addition, even organizations who have taken no position
on the bill as a whole have supported the language of its
religious exemption. Three major religious organizations who
took no position on ENDA itself—the U.S. Conference of
Catholic Bishops, the Union of Orthodox Jewish
Congregations of America, and the General Conference of
Seventh Day Adventists—previously issued a joint statement
supporting the religious exemption that remains in the
current version of the bill. 18 While all of these organizations
may not be neutral on the bill this time around, it is
incontrovertible that they were consulted and satisfied at the

time the language was drafted.

Will this bill protect pedophiles or other sex
offenders, or behaviors like necrophilia,
bestiality, or exhibitionism?

No. The bill’s language explicitly defines the characteristics it
protects. It states, “The term ‘sexual orientation’ means
homosexuality, heterosexuality, or bisexuality." 19 It also
says, “The term ‘gender identity’ means the gender-related
identity, appearance, or mannerisms or other gender-related
characteristics of an individual, with or without regard to the
individual’s designated sex at birth." 20 Neither of these
characteristics would protect people who participate in illegal

sexual behavior.

Aren’t these protections already provided
by state law?



Twenty-one states and the District of Columbia already have
state laws that prohibit discrimination on the basis of sexual
orientation, and 16 states and the District of Columbia also
protect against discrimination on the basis of gender identity.
But in well over half of the country, people can still be fired
for being gay, even if their work is good. And in two-thirds of
the country, a person still can be fired for being transgender.
Extending federal workplace protections to gay, lesbian, and
transgender Americans would provide a backstop to state
laws in places where they already exist and give basic

protections in many states that currently have none.
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is 6 months after the date of enactment of this Act and
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date.”
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